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July Case Law Update 

July 23, 2007 

 

Wisconsin Supreme Court 

 

If a stream bisects a parcel, does it create two lots? 

 

In F.A.S., L.L.C. v. Town of Bass Lake , 2007 WI 7, the Wisconsin Supreme Court 

answered the question whether a stream meandering through a parcel divides the parcel into two 

lots.  If the Court answered the question in the affirmative, neither of the lots formed by the 

stream’s division would have the minimum lakeshore frontage under the County’s zoning 

ordinance, thereby limiting the development of the lots.  The Court decided that the stream did 

not divide the lot into two lots. 

 

According to the Court’s decision, a riparian owner holds qualified title to the center of a 

navigable stream.  When the same riparian owner holds qualified title to the property on both 

sides of the stream, the ownership is continuous throughout the streambed.  The Court also 

concluded that under the wording of the Sawyer County Zoning Ordinance that applies to the 

Town of Bass Lake, the entire parcel, including the streambed is used to calculate the width of 

the lakeshore frontage. 

 

The Town, which contended the stream divided the lot and thereby did not meet the minimum 

lakeshore frontage requirement, based its argument on a 1977 Opinion of the Wisconsin 

Attorney General that stated that “[a] body of navigable water separates a parcel of land as 

effectively as does a public highway.”  The Court, however, disagreed with the Town’s 

interpretation of the Attorney General’s Opinion and concluded that “if one owns both banks of a 

stream, as well as the entire bed of a stream that runs through a parcel, there is no legal division 

of the parcel into two lots or parcels, unless a division has been made by some other means.” 

 

While finding the parcel was not divided into two by the stream, the Court also examined the 

role of the stream in calculating the minimum lakeshore frontage.  Since the definition of “lot, 

area” under the County’s Zoning Ordinance did not exclude the bed of a navigable stream, the 

Court concluded that the entire parcel, including the streambed, is used to calculate the width of 

the lakeshore frontage. 

 

Eminent Domain: Condemner’s obligation to make available a comparable replacement 

property 

 

In City of Janesville v. C.C. Midwest, Inc., 2007 WI 93, the Wisconsin Supreme Court 

examined what it takes for a condemner to satisfy its statutory obligation under the Wisconsin  
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relocation assistance law to make available a comparable replacement property to the 

condemnee. 

 

The City of Janesville condemned property leased by CC Midwest for a transportation project.  

CC Midwest operated a freight loading business on the property.  As part of the condemnation 

proceedings, the City identified numerous properties where CC Midwest could relocate.  CC 

Midwest rejected all the sites because they were not identical to the property acquired by the 

City.  The properties would require renovation.  Besides identifying potential replacement 

properties, the City also obtained cost estimates for renovating the properties and offered the 

maximum business replacement payment and other authorized relocation expenses.  CC Midwest 

refused to vacate the property until the City found an identical property for the business. 

 

The Wisconsin Supreme Court held that Wisconsin relocation assistance law does not require 

identification of a property that is identical to the property condemned or that, at the moment of 

identification, the property without modification, can be used by the business that was relocated.  

According to the Court, Wisconsin law only requires identification of a property that with 

modification can be used for the occupier’s business. 

 

Eminent Domain:  Depositing of condemnation award to a private money market account 

 

In H.S.B.C. Realty v. City of Glendale, 2007 WI 94, the Wisconsin Supreme Court held 

that a circuit court judge has the authority to transfer the award from the clerk of court’s control 

into a private money market account so that it can earn interest for the benefit of the ultimate 

recipients of the award.    

 

This case relates to the redevelopment of the Bayshore Mall in the City of Glendale, north of 

Milwaukee.  The City of Glendale’s Community Development Authority deposited the 

condemnation award with the Clerk of Court as required by Wisconsin eminent domain law.  

The amount of the award and how it should be distributed among numerous tenants of the mall 

and others was in dispute but was not an issue before the Court.  The clerk deposited the award 

in Milwaukee County’s general fund with interest to go to the fund.  The award would earn about 

2 percent interest for the County.   

 

One of the parties asked the court to place the award in a private mutual fund earning more 

interest, with the interest to go to the ultimate recipients of the award.  The judge agreed. 

 

The county clerk of court intervened to challenge the judge’s authority to transfer the award out 

of the clerk’s custody and control into a private account so interest can accrue to the benefit of 

the persons named in the award.  The Supreme Court disagreed with the clerk’s challenge and 

upheld the judge’s authority to transfer the funds to a private money market account..     

 

Wisconsin Court of Appeals published opinions 

 

Wisconsin notice of claim requirement does not apply to direct legislation actions 

 

In Oak Creek Citizen's v. City of Oak Creek , the Wisconsin Court of Appeals held that 

the requirement under Wisconsin Statutes § 893.80(1)(b) that bars lawsuits against a political  
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corporation unless a claim for relief is filed with the political corporation before initiating the 

lawsuit, does not apply to lawsuits related to direct legislation. 

 

In this case, a citizens group filed a petition for direct legislation that would limit Oak Creek’s 

ability to spend two-million dollars or more on the construction of municipally financed projects 

without prior approval by Oak Creek voters.  The statute for direct legislation under Wisconsin 

law (Wis. Stat. § 9.20) outlines several timeframes within which the governing body must pass 

the ordinance or submit it to the voters as a referendum.  The Common Council failed to take 

action on the petition as required by law so the citizens group initiated this lawsuit to compel the 

City to comply with the direct legislation statute.  The City argued the citizen’s lawsuit was 

barred because they did not file a notice of claim under Wisconsin Statutes § 893.80(1)(b).   

 

The Court of Appeals concluded that even though the Common Council “would like to have an 

easy way to avoid” the direct legislation process, the City cannot use the notice of claim 

requirement to prevent direct legislation actions.  The decision is recommended for publication. 

 

Update on moratoria case 

 

Because the Wisconsin Realtors Association v. Town of West Point raises important legal issues 

of first impression in the State of Wisconsin, the Wisconsin Court of Appeals has certified the 

case to the Wisconsin Supreme Court.  As reported in previous case law updates, the Town of 

West Point case involves the fundamental issue of whether local governments have the authority 

to impose moratoria on land divisions while the community prepares a plan. 

 

The trial court in the case held that local governments have that authority.  The case was 

appealed to the Wisconsin Court of Appeals.  The American Planning Association – Wisconsin 

Chapter filed a friend of the court brief in the case along with the Wisconsin Towns Associaiton 

and the League of Wisconsin Municipalities in support of local authority to impose moratoria.  

 

Rather than decide the issue, the Wisconsin Court of Appeals has sent the case directly to the 

Wisconsin Supreme Court for a decision.  Stay tuned! 

   


